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Safeguarding Human Rights
No development is sustainable if it does not respect and honour the Human rights of the people.
What are Human rights?
Human rights are rights inherent to all human beings, regardless of race, sex, nationality,
ethnicity, language, religion, or any other status, simply by virtue of being a human. Human
rights include the right to life and liberty, freedom from slavery and torture, freedom of opinion
and expression, the right to work and education, and many more. Everyone is entitled to these
rights, without discrimination.
Human rights and fundamental freedom allow us to fully develop and use our human qualities,
our intelligence, our talents and our conscience and to satisfy our physical, spiritual and other
needs.
International Human Rights Law







By the Universal Declaration of Human Rights, the nations of the world were
specifically exhorted to act as the guardians of the human rights.
In 1966, the International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR) were
adopted by the United Nations, between them making the rights contained in the UDHR
binding on all states.
The International Covenant on Civil and Political Rights (ICCPR) commits its parties
to respect the civil and political rights of individuals, including the right to life, freedom
of religion, freedom of speech, freedom of assembly, electoral rights and rights to due
process and a fair trial.
International Covenant on Economic, Social and Cultural Rights (ICESCR)commits
its parties to work toward the granting of economic, social, and cultural rights (ESCR) to
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the Non-Self-Governing and Trust Territories and individuals, including labour rights and
the right to health, the right to education, and the right to an adequate standard of living.
Many countries have passed legislations to bring their laws as far as possible in
conformity with the spirit and letter of the UNDHR and other international instruments.

Indian Scenario






Long before these international instruments came into force, the Indian Constitution has
guaranteed certain rights for its citizens known as Fundamental rights.
There are six fundamental rights in India. They are Right to Equality, Right to Freedom,
Right against Exploitation, Right to Freedom of Religion, Cultural and Educational
Rights, and Right to Constitutional Remedies.
These Fundamental Rights are envisaged in Part III (Articles 12 to 35) of the Indian
Constitution and are justiciable.
The Supreme court of India in the Kesavananda Bharti case, Minerva Mill case and
I.R. Coelho case have upheld that though fundamental rights as such are not immune
from amendment en block, particular rights or part thereof may be held as basic features
which cannot be amended by exercising the power of amendment under Article 368 of
the Constitution.

Right to Life and Liberty








The right of life and liberty, which occupies a place of pride, is the most sacred and
cherished right.
Prior to Maneka Gandhi’s decision, Article 21 guaranteed the right to life and personal
liberty only against the arbitrary action of the executive and not from the legislative
action.
In ManekaGnadhi case, The Court ruled that the mere existence of an enabling law was
not enough to restrain personal liberty. Such a law must also be “just, fair and
reasonable”.
In many cases SC held that By the term “life” as here used something more is meant than
mere animal existence.
Right to life is fundamental to our very existence without which we cannot live as a
human being and includes all those aspects of life, which go to make a man’s life
meaningful, complete, and worth living. It is the only article in the Constitution that has
received the widest possible interpretation. Under the canopy of Article 21, so many
rights have found shelter, growth, and nourishment.
i) Right against Bonded labor and rehabilitation
ii) Right to Livelihood
iii) Right to decent Environment and a reasonable accommodation
iv) Right to good health
v) Right to proper medical aid whether person is innocent or guilty
vi) Right to life insurance
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vii) Right to food
viii) Right to water
ix) Right to education
x) Right to legal aid
xi) Right of prisoners
xii) Right of reputation
xiii) Right to legal aid
xiv) Right to speedy trial
xv) Right against handcuffing
xvi) Right against custodial violence
xvii) Right to privacy
xviii) Right to information
xix) Right of women to be treated with decency and dignity
xx) Right to freedom from malnutrition
xxi) Right to Information
In RanjitsingBrahmajeetsing vs State Of Maharashtra, the SC opined that gender
injustice, pollution, environmental degradation, malnutrtion, social ostracism of dalits are
various forms of violations of human rights.
National Legal Services Authority v. Union of India is a landmark decision by the
Supreme Court of India, which declared transgender people to be a 'third gender',
affirmed that the fundamental rights granted under the Constitution of India will be
equally applicable to transgender people, and gave them the right to self-identification of
their gender as male, female or third-gender. This judgement is a major step towards
gender equality in India. Moreover, the court also held that because transgender people
were treated as socially and economically backward classes, they will be granted
reservations in admissions to educational institutions and jobs.
Navtej Singh Johar&Ors. v. Union of India is a landmark decision of the Supreme
Court of India in 2018 that decriminalised all consensual sex among adults, including
homosexual sex.

National Human Rights Commission
NHRC of India is an independent statutory body established on 12 October, 1993 as per
provisions of Protection of Human Rights Act, 1993. Below are the functions of NHRC:





Inquire suomotu or on a petition presented to it, by a victim, or any person on his be into
complaint of violation of human rights or negligence in the prevention of such violation
by a public servant.
Intervene in any proceeding involving any allegation of violation of human rights before
a Court with the approval of such Court.
Visit any jail or detention places to study the living conditions of the inmates and make
recommendations thereon.
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Review the safeguards provided by or under the constitution of any law for the time
being in force for the protection of human rights and recommend measures for their
effective implementation.
Review the factors, including acts of terrorism that inhibit the enjoyment of human rights
and recommend appropriate remedial measures.
Undertake and promote research in the field of human rights.
Spread human rights literacy among various sections of society and promote awareness
of the safeguards available for the protection of these rights.
Encourage the efforts of Non-Governmental organizations and institutions working in the
field of human rights.
Undertake such other functions as it may consider necessary for the promotion of human
rights.

NHRC- new innovations








online complain registration through HRCnet portal.
Provision for authorities to upload the reports directly on the HRCnet portal.
Taking on board the SHRCs in the HRCnet portal to avoid duplication of cases.
Conducting video conferencing with the states to follow up the submission of the reports.
Involving around 3 lakhs CSCs for registration of complaints.
Revamping the website where the status and all orders of the cases are uploaded and a
dedicated MADAD counter which assists the complainants in filing complaints.
NHRC has a dedicated focal point for Human right defenders who extends assistance to
HRDs in case they are in distress due to state action.

Balancing Fundamental Rights and Duties
The inclusion of Fundamental rights in the Constitution is to ensure that there is justice and
fairness for every citizen. However, it has been made very clear that



Lot of restraint is required while exercising this freedom.
The absoloute freedom is an illusion and cannot survive alone.
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The Fundamental duties needs to be paired with Duties.

Part IV-A (Article 51-A), which contains the Fundamental Dutiesof the Citizens of India, was
added in theConstitution by the Constitution (42ndAmendment) Act, 1976. These duties have
been added to implement therecommendations of the Swaran Singh Committee reported in
1976.
The balancing of fundamental rights is a constitutional necessity as every right gives rise to a
corresponding duty.
In words of Mahatma Gandhi












The fundamental duties are the mechanism that strikes a balance between individual
freedom and social interests.
Article 51A does not expressly cast any fundamental duty on the State, the duty of every
citizen of India is the collective duty of the State.
In Shyam Narayan Chouksey vs Union of India SC stated that Respect towards
National Symbols is the duty of every citizen of India under Article 51(A) and promotes
a sense of oneness and nationalism among the public.
The Hon’ble Supreme Court of India concluded its judgment by stating that the playing
of national anthems is not mandatory and shall be left to the discretion of the concerned
persons. However, whenever the National Anthem is played or sung, people are bound to
show respect as required under executive orders thereby dismissing the petition.
Through article 51A(k) read with article 21A, the State and parents are made to share
obligation with regard to education of children in the following manneri) The State with free education
ii) The parents with compulsory education
It may be observed in the number of cases, the various contours of article 51A have been
interpreted and applied by Apex court.
The unenforceable duties have got a booster dose of contents as well as some sort of
enforceability through increased references in various judicial pronouncements.
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Everybody should remember that entitlementscome with duties and responsibilities as
well. The grassroot approach should be to work earnestly and give practical expression to
both the rights and duties that democracy entails.
Since the duties were spelt out by the preamble to the constitution, whatever is needed to
achieve the goals set in the Constitution, is our obvious duty to perform-is a dictate of the
Preamble.
The question that was most crucial before the NCRWC twenty years ago that considered
Justice Verma’s committee suggestions also, remains the most challenging one even
today.

Has article 51A served its purpose, and if not, where have been the people who worked the
provisions defaulted in the discharge of their democratic duties of citizenship and failed their
fellow citizens?
 Various current crisis related to environment, mob-violence and terrorism etc. could have
been regulated to a large extent if the human values could be inculcated right from the
formative period of life so as to lay a strong foundation for effectuation of Fundamental
duties along with strong desire to avail the rights.
 The fine relationship between rights and duties can be summarized in the following
words of Lippmann-

Fundamental Duties- Objectives and Challenges






Article 29(1) of UNDHR states that Everyone has duties to the community in which
alone the free and full development of his personality is possible.
Ten of the duties were incorporated in the Constitution in 1976, while 11th was added
through 86th Constitutional amendment.
A common thread runs through part 3, 4 and 4A of the Constitution. The first lays down
Fundamental rights, second enumerates the fundamental principles for the governance
and third prescribes the fundamental duties.
The NCRWC was set up in 2000 under the chairmanship of justice M.N.
Venkatachaliah. The commission emphasized upon the importance and enforcement of
Fundamental duties.

Concept of duty already existed in the text of the Constitution


The duties were spelt out by the Preamble to the Constitution, whichcontains the ideals
and aspirations of the people of India and the dedication ofConstitution for fulfilling such
ideals and aspirations. We have solemnly resolved tosecure to all the citizens of India
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justice, liberty, equality and fraternity. Whatever isneeded to achieve these goals, is our
obvious duty to perform – is a dictate of thePreamble.
All the rights enshrined in Part III on Fundamental Rights have inbuiltobligations therein.
The need is to read them so as to spell out and understand theduties flowing therefrom.

Before the insertion of the chapter on Fundamental Duties, the SC in 1969 observed in the case
of Chandra Bhawan Boarding vs state of Mysore that

Purpose of Duties






Justice Verma Committee on fundamental duties observed that with the lapse of time,
degradation of values, particularly values in public life became blatantly evident and
nation felt the need to amend the Constitution and incorporate these values specifically as
the Fundamental duties of every citizen.
Justice Rangnath Mishra said that if society becomes duty based, everyone in India
should turn its attention on performance of duties and through such performance ensure
and be entitled to the rights of a citizen.
The insertion of Fundamental duties is a constant reminder to its citizens to follow the
noble ideals and strive for excellence.

What is expected of citizens by article 51A?



It expects to abide by the constitution and respect its ideals and institutions, the National
Flag and the National Anthem.
India became independent after lot of struggle, so it is important to “To cherish and
follow the noble ideals which inspired our national struggle for freedom”.
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To uphold and protect the sovereignty, unity and integrity of India- it is one of the preeminent national obligations of all the citizens of the Indiaand to defend the country and
render national service when called upon to do so.
India is a vast and diverse nation with different caste, religion, sex and linguistic people
so it becomes necessary to promote harmony and the spirit of common brotherhood
amongst all the people of India transcending religious, linguistic and regional or sectional
diversities; to renounce practices derogatory to the dignity of women.
it is expected to value and preserve the rich heritage of our composite culture.
It is the duty of citizens to protect and improve the natural environment including forests,
lakes, rivers and wild life and to have compassion for living creatures
For citizens it is also important to develop the scientific temper, humanism and the spirit
of inquiry and reform .
Citizens are also under obligation to safeguard public property and to abjure violence
The nation grows with its citizens so they must develop "To strive towards excellence in
all spheres of individual and collective activity so that the nation constantly rises to
higher levels of endeavour and achievement".

Enforceability of Fundamental Duties









It is true that there is no legal sanction provided for violation or non-performanceof
Fundamental Duties. There is neither specific provision for enforceability nor anyspecific
prohibition.
Comprehensive legislation is needed for clauses (a), (c), (e), (g) and (i). The remaining 5
clauses, which are exhortation of basic human values, have to be developed amongst
citizens through the education system by creating proper and graded curricular input from
primary level of education to the higher and professional levels.
A number of judicial decisions are available towards the enforcement of certain clauses
under Article 51A.
In A.I.I.M.S. Student’s Union v. A.I.I.M.S., a three-Judge Bench of the Supreme Court
made it clear that fundamental duties, though not enforceable by a writ of the court, yet
provide valuable guidance and aid to interpretation and resolution of constitutional and
legal issues.
In Naveen Jindal Vs Union of India SC observed that Duties are observed by
individuals as a result of dictates of the social system the environment in which one lives,
under the influence of role models, or on account of punitive provisions of law. It may be
necessary to enact suitable legislation wherever necessary to require obedience of
obligations by the citizens. If the existing laws are inadequate to enforce the needed
discipline, the legislative vacuum needs to be filled.

Conclusion
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Even though Indian Society has largely been duty based, a lot of emphasis is given to
rights these days. Even the scriptures like Gita talks about performance of one’s duty and
not to be concerned about fruits of its actions.
However, from the point of social contract theory of Locke, it may be reasonably
expected from the State by its citizens that the State protect their rights and citizens too
have a duty towards the State for its making and welfare.
The teaching of fundamental duties in every institution of the country shall be made
mandatory as apart of curricular or co-circular activities.

Drafting of Constitution of India

History
The British came to India in 17th century for trading purpose. Thereafter, they slowly gained
more power and later right to collect revenue and self-governance. For doing this they enacted
various laws, rules and regulations.










With Charter Act of 1833, Governor-General (of Bengal) became the Governor-General
of India.Beginning of a Central legislature for India as the act also took away legislative
powers of Bombay and Madras provinces.
With Government of India Act of 1858,The rule of Company was replaced by the rule
of the Crown in India.
The Indian Councils Act of 1861, 1892 and 1909 started giving representation to the
Indians in Viceroy’s Council.
With the enactment of Government of India Act of 1919, legislative councils came into
existence in all states. The Britishers adopted bicameral structure with separate Central
and state governments.It also provided for direct elections.
Government of India Act of 1935 divided the powers between the Centre and the units
into items of three lists, namely the Federal List, the Provincial List and the Concurrent
List. Provided for the establishment of Federal Court. More autonomy to state
governments.
Indian Independence Act of 1947 declared India as an Independent and Sovereign
State. Established responsible Governments at both the Centre and the Provinces.

CONSTITUENT ASSEMBLY OF INDIA


The Constituent Assembly of India came into existence as per the provisions of Cabinet
Mission Plan of May 1946. Its task was to formulate constitution/s for facilitating
appropriate transfer of sovereign power from British authorities to Indian hands.
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The Assembly was to have proportional representation from existing provincial
legislatures and from various princely states. Bulk of these elections was completed by
the end of July 1946, under the supervision of Reforms Office under Governor General
(Viceroy).its members served as the nation's first Parliament.
Assembly was first met on 9th December 1946, in Delhi and historical journey was started
which saw India attaining independence, deciding on its national flag, national insignia
and national anthem.
Dr. Rajendra Prasad was elected as the president and Its vice-president was Harendra
Coomar Mookerjee, Jurist B. N. Rau was appointed constitutional adviser to the
assembly.
The drafting committee, chaired by B. R. Ambedkar, presented a detailed draft
constitution which was published for public discussion.
The Assembly took help of several non-members in formulation of the Constitution.
Eminent public figures outside the Assembly were requested to work as members of
committees formed by the Assembly for focused deliberations on specific features or
segments.
Much of constitution-making took place in these committees, both from procedural and
substantive viewpoint.
ill date, no official report has appeared in public domain on the exact number of
committees formed by the Constituent Assembly. Resolutions were moved for setting up
committees as and when the need arose, and adopted after discussion. Depending on
swiftness of nomination or election of members of respective committees, their formal
appointment took few hours, days or weeks from the adoption of resolution.
Special Committee was constituted to decide the future course of action after comments
had arrived in response to the Draft Constitution of February 1948. In all, 32 members
attended meetings of Special Committee on April 10-11, 1948, which were chaired by JL
Nehru.
With the last voting on the Constitution, it was adopted by the Constituent Assembly. The
President of the Assembly signed a copy of the Constitution to officially bring it in force,
although partially, because only 16 of the 395 Articles came into force at that point in
time.

Mending Court judgments: the first Constitution Amendment

First amendment raises on important question
When much thought and perseverance had gone into the creation of the magnificent Constitution
and some of the best minds in the country had been deployed in its creation, how did it come to
pass that amendments became imminent so early in its life?
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The need arose on the account of some judgements of High courts and SC that interpreted
the Constitution vastly differently from the manner the ruling class came to interpret it or
wanted it to be interpreted.
In 1950, a leftist weekly journal in English, Cross Roads, published by Romesh Thapar
was banned by the Madras State for publishing critical views on Nehruvian policy, who
petitioned the Supreme Court, which led to the landmark judgment in "RomeshThappar
vs The State Of Madras". SC held in no uncertain terms that securing “public order”
was not one of the enumerated exceptions to free speech under article 19 (2)
The other area in which Court differed from executive was land reform. Low
compensation to Zamindars was held unconstitutional by some high courts notably the
Patna High Court in Kamleshwarsingh Vs State of Biharwhere Court held Bihar land
reforms act invalid as it violates article 14 of the Constitution.
Court held that compensation should be equal whether land is acquired from a poor or a
Zamindar.
In all the cases whether it isRomesh Thapar Vs State of Mdrasor Brij Bhushan Vs
State of Delhi, the SC addressed on important question, i.e. whether the provisions of
Madras maintenance of public order act, 1949 or East Punjab public safety act, 1949
was constitutionally valid?
Security of the State is a reasonable restriction under Article 19 (2) of the Constitution.
However, the words used in the impugned section of the Act are ‘public safety and public
order’. the restriction under the Act was wider than what was Constitutionally
permissible as a restriction on freedom of expression.
InRomesh Thapar and in Brij Bhushan case, SC held that the impugned provisions of
the legislations imposed a regime of prior restraint.
These judgments made Nehru feel that judiciary is making unwanted intrusions into the
power of the executive. It was the collective angst of Parliament against judgments of
HCs and SC that lead to the first amendment of the Constitution.
Till end of 1951, elections was not held, so the legitimacy of the parliament to amend the
constitution was doubted. Debates in parliament raised two questions
1. The power of parliament to overturn judgment of judiciary?
2. Merits of the suggested changes?
After 16 days of fiery debates and deliberations the First Amendment came to be passed
which ultimately came to be much diluted version of the one provided by Nehru
especially in respect of article 19.

First Amendment




The First Amendment Act amended articles 15, 19, 85, 87, 174, 176, 341, 342, 372 and
376.
It inserted articles 31A and 31B.
It inserted Ninth Schedule to the Constitution to protect the land reform and other laws
present in it from the judicial review.
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First Amendment Act had set the precedent of amending the Constitution to overcome
judicial pronouncements to implement the programmes and policies of the Government.
It placed reasonable restrictions on fundamental rights and added three more grounds of
restrictions on freedom of speech such as public order, friendly relations with foreign
states and incitement to an offence.

Aftermath
The amended article 19(2) came to be first interpreted by SC inRamji lal Modi Vs State of UP.
The constitutionality of S.295A was questioned before the Supreme Court in the case of Ramji
lal Modi v state of Uttar Pradesh AIR 1957 SC620. The SC upheld its validity on the ground that
the restriction imposed on freedom of expression by the section was reasonable and was covered
under the head of “public order”.
In the last few decades Courts have started asserting their status as guardian of free speech and
expression more effectively.





In Rangarajan v. P. Jagjivan Ram’, The Supreme Court made it categorically clear that
the state cannot infringe upon the freedom of a person or entity just because there is an
apprehension of the law and order problem. It is in fact the basic duty of the Government
to maintain peace and harmony using all the machinery it has at its disposal.
In Arup Bhuyan vs State of Assam, Supreme Court stated that only speech that amounts
to “incitement to imminent lawless action” can be criminalised.
In Shreya Singhal Vs Union of India, The Supreme Court struck down Section 66A of
the Information Technology Act, 2000, relating to restrictions on online speech, as
unconstitutional on grounds of violating the freedom of speech guaranteed under Article
19(1)(a) of the Constitution of India.

Indian parliament: parliament and challenges

Parliament has four main roles





It makes laws
It holds executive accountable for its actions
It allocates government finances
It represents aspirations and interests of the people.

Functioning of Parliament


Over the years, the parliament has been meeting for fewer days.
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The time lost in question hour is never made up. As a result, only few questions listed for
oral answers are actually answered on the floor, and the rest get a written reply.
The shortage of time has also affected discussions on bills. The Parliament rarely discuss
any bill at the first or third reading. Many bills are not discussed on the consideration
stage either.

Areas of Reform
It includes





The repeal of Anti-defection law
Recording all votes on bills and major debates
Referring all bills to committees
Strengthening support system for committees

Anti-defection Law










The Tenth Schedule was inserted in the Constitution in 1985. It lays down the process by
which legislators may be disqualified on grounds of defection by the Presiding Officer of
a legislature based on a petition by any other member of the House.
The Anti-defection law goes against the very concept of representative democracy. It has
weakened the Parliament as body which scrutinizes legislative proposals and that
oversees the functioning of Government.
Accountability of legislature and executive was done on daily basis through questions,
resolutions, no-confidence motions, adjournment motions and debate on addresses. The
Anti-defection law negates this principle. It reduces the role of the member to follow the
instructions given by the party leader.
As members have no freedom to vote as per their judgment, it takes away the incentive to
invest time and resources in understanding the nuances of issues before making a
decision.
The member of Parliament is accountable to its constituent for his actions, anti-defection
law breaks down this system of accountability as representative can justify his actions by
stating that he was following the party directions and had no choice in this matter.
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There have been many instances of governments being brought down by defectors.
Therefore, it is time to revisit this provision in the Constitution and consider whether it
should be repealed.

Recorded Voting

The importance can be gleaned from some rare instances when votes were recorded. For
example, there was a divison when the Criminal Laws amendment bill was discussed in the
aftermath of the Delhi gangrape incident of 2012 and justice verma committee. While there was
unanimous support for the bill among the members present in Lok Sabha, we know-thanks to the
fact that the vote was recorded -that were only 198 of the 545 MPs present in Lok Sabha during
the vote.
Committee System




It may be useful to understand some critical work that committees perform which would
be tough to do in the full house. During the process of examination of any issue,
committee often engage with experts and stakeholders to understand issues from different
perspectives.
The committee system also enables MPs to negotiate across conflicting priorities and
positions.

Financial Committees





There are three financial committees. The PAC committee examines the reports of the
CAG on the working of various ministries, considers the responses of the officials, and
makes its recommendations.
The Committee on Public Undertakings performs a similar role with respect to public
sector enterprises.
The Estimates Committee looks at whether funds were allocated efficiently for various
priorities.

Departmentally Related Standing Committees
They perform three important functions:


examine Bills referred to them;
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select specific topics related to the ministries and examine implementation by the
Government;
examine the budgetary outlays of the departments.

All bills are not automatically referred to the committees. The decision is made by the Speaker of
Lok Sabha or Chairman of Rajya Sabha in consultation with the government. The percentage of
bills referred to committees has declined in recent years.
Committee on Subordinate Legislation
While Parliament passes a bill into an act, it often delegates details to be laid out by the
Government through rules or statutory bodies through regulations. For example, the RBI act
allows RBI to determine the SLR subject to a maximum level. The Committee on subordinate
legislation examines rules and regulations to ensure that they follow the legislative intent in letter
and spirit.
Conclusion




There is a need to strengthen the working of parliamentary committees. They do not have
expert research staff to assist the members. Often important bills are not referred to these
committees.
It may be time to revisit parliamentary processes to make this a mandatory step. The
attendance of members is close to 50%, much thinner than the 80% plus in the House.
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Fundamental Duties- significance and addition
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Checks and Balances







Checks and balances are within governmental institutions are necessary to constraint
the government abusing its power.
In the words of Lord Acton, “power corrupts and absolute power corrupts
absolutely”. Aristotle strongly believed that a good government has to be limited one.
The doctrine of separation of powers propounded by Montesquieu, to maintain
checks and balances, became the guiding principle of the Constitution of modern
democratic states.
The separation of powers may not mean equal balance of powers, but it definitely acts
as a check on one another.

The Spirit of Constitutionalism



Constitutionalism envisages checks and balances and puts the powers of the legislature,
executive and judiciary under restraint. The very essence of constitutionalism is that no
organ of the state may arrogate powers to itself, beyond what is specified in the
Constitution.
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The Indian Constitution provides a third and distinct model of separation of powers. The
other two commonly
Followed models include- the American Constitution with a rigid separation of powers
among the three organs, giving judiciary a unique position and the Constitution of UK
with a loose separation based on the principle of supremacy of the Parliament.
In India, Constitution is ultimate sovereign, and if anything goes beyond the provisions of
the Constitution, it will automatically be considered as null, void and unconstitutional.
There is a conscious among the organs of the government that their powers are not
unconditional and permanent.

Functional Overlap: Legislature and Executive


















The Indian Parliament is not as supreme as British Parliament. In UK Parliament is given
immense power to amend, repeal or modify the Constitution but in India there is a
difference between statutory law and Constitutional law.
In Kesavanadabharti case SC held that any amendment tampering with Basic Structure of
the Constitution will struck down as Unconstitutional. In India, Parliament derives its
mandate from the Constitution and has no unfettered or arbitrary jurisdiction to override
the Constitution.
The Indian Constitution does not strictly follow the principle of separation of powers.
The executive is part of legislature and is responsible to it. Functionally, President’s or
Governor’s assent is required at the center and states respectively for all legislations.
The President (Article 123) or the Governor (article 213) has the power of making
ordinances when both house of the legislature are not in session, which has the same
status as that of a law of the legislature.
Article 311 allows the executive to hold an enquiry into charges against any person
holding a civil post under the Union or the state and to award punishment. The President
or Governor has the power to grant pardon or modify the punishment of the convicted
person.
The legislature performs judicial function as Parliament can punish members as well as
outsiders for breach of its privileges or its contempt by reprimand, admonition or
imprisonment.
Executive is dependent upon legislature while it performs some legislative functions in
the form of subordinate legislation.The legislature which controls the executive and can
even remove it, also performs some executive functions such as those required for
maintaining order of the house.
The 42nd amendment introduced articles 323A and 323B which authorizes parliament and
the state legislatures, respectively, to create tribunals to which the power of the
adjudication of disputes on various subjects can be transferred. The jurisdiction of courts
is excluded in respect of those subjects.
The Articles also mad it possible to totally exclude the powers of judicial review under
Article 32 and 226 and vest such powers in tribunals legislatively.
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The Parliament has the right to legislate on the constitution, organization, jurisdiction and
powers of Supreme Court and High Courts. The Power of Impeachment of judges is
reserved to parliament although majority is required.
The functional overlap prevailing under Indian Constitution also allows the executive to
perform key legislative and judicial functions.
The most unusual form of legislative powers granted under Constitution to the executive
are listed under Emergency provisions (Article 352, 356 and 360).

The Role of Judiciary









The judiciary with its power to judicial review takes a call on the acts of omission and
commission of the legislature and executive, in the context of Constitutional provisions
and the well-established principles of the rule of law, based on concept of Fairness.
The application of judicial review and to review the executive actions sometimes creates
conflict among the three pillars of the democracy but the decision of the court further
legitimizes or stigmatizes the law or any other decision of the legislature or executive.
Art. 141 provides that the law declared by Supreme Court shall be binding on all Courts
within the territory of India.Article 142 mandates that Any decree so passed or orders so
made shall be enforceable throughout the territory of India. Article 144 of the
Constitution mandates that “all authorities civil and judicial, in the territory of India shall
act in aid of the Supreme Court. These three articles makes the most powerful institution.
This imposes restrictions on the constituent power of the Parliament that the basic
features of the Constitution are not amendable.
SC ruled that presidential satisfaction for dismissing state governments is judicially
reviewable. In 2006, dissolution of the Bihar assembly was declared as unconstitutional.

Specific Cases and interpretation
From time to time, a dispute arises whether one organ of the State has exceeded the boundaries
assigned to it under Constitution.





In Kesavanadabharti case in 1973 SC held that any amendment tampering with Basic
Structure of the Constitution will struck down as Unconstitutional.
Indira Gandhi Vs Raj Narain case-Indira Gandhi was accused by Raj Narain for
misusing the state machinery during her election polls.After that, the Allahabad High
court did find her guilty, by virtue of which dismissed her immediately from the Lok
Sabha .
The high court also barred her from contesting in future elections for 6 years and
demanded her resignation from PM post. Indira appealed to the supreme court the same
day and her case was accepted. The court granted her bail and allowed her to remain as
Prime minister for 6 more months within which the said case would be completed, yet
refused to reinstate her as a member of Parliament.
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During this time period, Indira Gandhi pushed for the thirty ninth amendment act which
placed the election of the President, the Vice President, the Prime Minister and the
Speaker of the Lok Sabha beyond the scrutiny of the Indian courts.
Later on in the Minerva Mills v. Union of India case, this amendment was removed and
the Doctrine of Basic Structure was reinforced from the Kesavananda Bharati v. State of
Kerala case.

Judicial Activism vs Overreach









Judicial activism denotes a more active role taken by Judiciary to dispense social justice.
When we speak of Judicial Activism, we point fingers to the invented mechanisms which
have no constitutional backing (Eg: Suo moto (on its own) cases, Public Interest
Litigations (PIL), new doctrines etc).
When the judiciary oversteps the powers given to it, it may interfere with the proper
functioning of the legislative or executive organs of government. It is termed as Judicial
over reach.
SC issued Vishakha guidelines in Vishaka and others v State of Rajasthan to fill the
legislative vacuum.
On December 18, 1996 in D.K. Basu Versus State of West BengalSC laid downcertain
basic "requirements" to be followed in all cases of arrest or detention till legal provisions
are made inthat behalf as a measure to prevent custodial violence.
The Supreme Court addressed it in D. C. Wadhwa v. State of Bihar (1986), when it held
that it is unconstitutional to repromulgate ordinances, unless in exceptional
circumstances. Ordinances themselves are an exception, the Court noted.

Special Powers of the Supreme Court





The Constitution confers a special power on SC under Article 142 to do complete justice.
The SC in 2G Spectrum scam passed an order that no court shall impede the
investigation being carried out by the CBI or ED. Despite the order, the writ petitions
were filed before Delhi HC. The SC held that public interest demanded a timely
resolution of 2G spectrum case and hence the order directing that only SC is competent to
consider the petitions of the accused was held to be valid.
A similar court monitored investigation was taken in Coal Block allocation case.
The entire environmental jurisprudence in India is evolved through Article 142. For
exampleTaj mahal case, compensation in Bhopal gas leak tragedy etc.

Conclusion
The three wings need to be brain storm on how to move forward in the changed scenario to
realise the agenda of SabkaSath, Sabka Vikas through the mantra of Minimum government
and Maximum governance.
Foreign relations and Indian constitution
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Today no country in the world can afford to ignore the basic tenets of international law.
The ideal of just world order cannot be realized without adherence to international rule of
law.
This goal necessitates finding common approaches to counter problems of terrorism,
human rights, environmental degradation, international trade and utilization of natural
resources beyond national jurisdiction.
No State can shield itself from the rest of the world whether it be in matter of foreign
relations, trade, environment, communications, ecology or finance. The sovereign States
are actively participating in international negotiations for framing of treaties at
international, regional or sub-regional level.
The western hegemony in development and codification of international law is gradually
diminishing and such developments owed much to the active participation of the States
from Asia, Africa, and other continents.
India has been an ardent supporter of the UN since its inception and places tremendous
faith in it.

Constitution and International Relations













The assertion of Euro centricity of international law by western scholars has become
common place in academic narratives. However, in reality the roots of international law
can be traced far back in ancient India, and also in other ancient civilizations.
The Indian culture has been product of assimilation of diverse cultures and religions. The
spirit of unity and universality in our tradition extends to the whole world. It is said in
Rig Veda, “there is one race of Human beings”. Our guiding principle is “Sarva
Dharma Samman”.
In ancient India, it was believed that it was necessary for the king to encourage learning,
to care for the blind, decrepit, the old and the widowed and give employment to those
who were unemployed.
Fundamental Rights are aimed at protecting the dignity of the individual and creating
conditions in which every human being can develop his personality to the fullest possible
extent.
No law, ordinance, custom, usage or administrative order can abridge or take away one’s
fundamental rights. Such is the degree of entrenchment of fundamental rights in the
Constitution of India.
The Constitution of India clearly lays down the bases on which foreign policy should be
framed and respected.
ARTICLE 51 talks about Promotion of international peace and security.The State shall
endeavour to
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(a)promote international peace and security;
(b) maintain just and honourable relations between nations;
(c) foster respect for international law and
(c) encourage settlement of international disputes by arbitration. It shows India’s
philosophy of non-violence.

Indian Judiciary and International Law














Technically speaking, obligations arising from treaties are not judicially enforceable in
India unless backed by legislation. Nevertheless, a number of judgments have shown that
there is no need to incorporate a treaty into law if its implementation is possible at
administration level and without legislative endorsement.
The SC of India over the years has greatly liberalized the rigorous of locus standi of
individuals to institute legal proceedings. The SC and HCs ensured the effective
implementation of human rights through a liberalized review of administrative action.
Such liberalization had led to the spurt of PIL and emergence of new form of jurisdiction
in such matters such as epistolary jurisdiction wherein Courts act even on the basis of
postcards or telegrams received from individuals or of stories published in newspapers,
and provision of compulsory legal aid to the needy.
The SC has time and again made it clear that the rules of international law must be
incorporated into national law, even without legislation, provided they do not conflict
with acts of parliament. When they did conflict, the sovereignty and integrity of the
republic and the supremacy of the constituted legislatures in making the laws could not
be subjected to external rules.
The adoption by the SC of the doctrine of incorporationalso covered states of the Union
so that covenant could be implemented through the entire country provided there was no
conflict with domestic law. However, Parliament retaines ultimate control.
Human right jurisprudence in India has reached a stage where one could easily say that
Indian Constitution recognizes the fundamental right to human dignity. Through its
various judgments, the SC rationalized the needed human rights into justiciable
fundamental rights.
The main emphasis of SC has been on making basic civil and political rights meaningful
for the large masses of people who are living a life of poverty and destitution to whom
these basic human rights have so far no meaning because of constant and continuous
deprivation and exploitation.

PANCHAYATI RAJ INSTITUTIONS IN INDIA



Community Development Program: 1952
National Development Council was created on the Principles of Democratic
Decentralization.
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Evolution:
1. Balwant Rai Mehta committee:
- Appointed and reported in 1957
- Gave scheme of 'Democratic decentralization'-Panchayati Raj
- 3 tier Suggested- Gram Panchayat at village, Panchayat Samiti at block, Zilla Parishad at Dist.
- Gram Panchayat to be directly elected, the other 2 indirect
- Panchayat Samiti: Executive Body and Zila Parishad : Advisory, Supervisory
Accepted by NDC; 1st PR at Nagaur in Rajasthan on 2nd Oct, 1959 then 2nd at A.P
2. Ashok Mehta Committee:(Appointed in 1977 and report-1978)
- 2-tier Suggested: Zilla Parishad(dist.) & Mandal Panchayat(group of villages-total
population=15K to 20K)
- Zila Parishad : Executive Body and Planning at district level
- PRI should have compulsory powers of taxation
- State govt. should not supersede PRI, else elections within 6 months
- Nyaya Panchayat presided by a qualified judge
- Chief Electoral Officer with CEC to organise elections
- Minister for PRI in State's CoMinisters.
-Reservation of seats for SC/ST according to population
- Constitutional Recognition to PRI
3. GVK Rao Committee:(1985) On Administrative Arrangement for Rural Dev. & Poverty
Alleviation
-Zila Parishad-principal body for management; dist. proper unit of planning
- Transfer few planning functions of state level to dist. level
- Create post of Dist. Development Commissioner- CEO of Zila Parishad
-Regular elections should be held.
4. LM Singhvi Committee (1986)- Revitalization of PRI
- Suggested for Giving Constitutional Recognition to PRI's
- Nyaya Panchayat
-Emphasized imp. of Gram Sabha
- More financial resources
- Judicial Tribunal in each state for controversies in election to PRIs.
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CONSTITUTIONALISATION:73rd Amendment Act of 1992 under PV Narsimha Rao Govt. - came into force on 24th April,
1993
Art 40- DPSP - asks state to organise village Panchayat
This act made it justiciable by Part-IX(Art :243 to 243-O) + 11th Schedule specifying 29
functions of Panchayat like:

Agriculture,

Minor irrigation,

Social & farm forestry,

Khadi, village & cottage industries,

Roads,

Rural electrification,

Education(primary, secondary, technical, vocational, adult),

Libraries,

Family welfare, women,

PDS,

Health and Sanitation

Poverty Alleviation Prog.

Land and Land Development etc.- This is in Art 243- G.

Provisions of the 73rd CA Act can be divided in 2 categories: Compulsory (have to be
included in state law) & Voluntary (may be included )
Features of Act/Important Articles Relevant from Exam Point of View:=
. Art 243 :-Definition
. Art 243-A: Gram Sabha-(Compulsory) Body of people registered in the electoral rolls of a
village; its functions & powers according to state legislature.
. Art 243-B: Constitution of panchayat- (Compulsory) 3-tiers(village, intermediate-for
states with population > 20 lakh, dist.)- hence uniformity throughout the country
. Art 243-C: Composition-(Compulsory) All members at all levels directly elected.
Chairperson at Intermediate & Dist. Levels indirectly elected & at Village level- to be
elected acc. to the procedure established by state legislature
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. Art 243-D: Reservation of seats: (Compulsory)

For SC/ST in every Panchayat at all level according to their population ratio in
Panchayat area- and 1/3rd of it for women of SC/ST

State legislature may make law for Reservation of chairperson at village or any other
level for SCs/STs

For women :- Not <1/3rd total seats for women ( including seats for women of SC/ST).

Not <1/3rd of total offices of chairpersons at each level for women.

State can reserve for backward classes in any Panchayat any level.

.Art 243-E: Duration of Panchayat- (Compulsory) 5 year term at every level and election
before expiry of 5 years.
If dissolved before 5 years then elections within 6 months from date of dissolution and this
newly constituted panchayat will continue only for remaining period (not 5 years).
***But if the remaining period of the last dissolved panchayat was <6 months then No new
elections required and the Newly Elected Panchayat will Complete the Term of 5 years .
. Art 243-F: Disqualification of membership: Minimum Age for Election is 21
Years (Compulsory) Hence No need to be of 25 years as is the case for State Legistlature
Elections.
So You can't be disqualified for not being 25 years of age.
. Art 243-G: Powers & Functions- Given to Panchayat by state legislature (voluntary
Provision)
. Art 243- H: Finances (voluntary):

State Legistlature may authorise the Panchayat to levy, collect and appropriate taxes

Assign to it taxes levied & collected by state

Make grants-in-aid out of CFS(Consolidated fund of state)

Provide constitution of funds
. Art 243-I: State Finance Commission-(Compulsory)- to be constituted by Governor every 5
years.

Will make recommendations regarding distribution between state & Panchayat of net
proceeds of taxes and tolls by state;

determine taxes, duties to assigned to Panchayat.

Any other Matter Referred to it by the Governor
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Article 243J:- Audit of accounts of Panchayats:- The Legislature of a State may, by law,
make provisions with respect to the maintenance of accounts by the Panchayats and the auditing
of such accounts.
Article 243K:- Elections to the Panchayats :- Power of Superintendence ,Control and
Preparation of Electoral Roll for Election lies with the State Election Commission consisting of
a State Election Commissioner to be appointed by the Governor.
This SEC can be removed only with the Procedure used to remove a High Court Judge.
Article 243M :- Non Applicability of the 73rd Act in Certain Areas :

Scheduled Areas referred to in clause ( 1 ), and the tribal areas referred to in clause ( 2
), of article 244

Nothing in this Part shall apply to :
(a) the States of Jammu and Kashmir, Nagaland, Meghalaya and Mizoram;

(b) the Hill areas in the State of Manipur for which District Councils exist under any law
for the time being in force.

A Living Document
Indian Constitution has been amended 104 times till this article has been written. This number
testify the fact that vision of Dr. B.R Ambedkar was clear when he said “ However good a
constitution may be , it is sure to turn out bad because those who are called to work it, happen to
be bad lot.

Fact:- In India First ever document with a constitutional vision ever written, for India was The
Constitution of India Bill 1895 popularly known as the “Swaraj Bill” having at its core Bal
Gangadhar Tilak’s “ Swaraj is my Birthright and I shall have it.”
It had 4 Powers viz
A)
B)
C)
D)

The Sovereign Power
The Legistlative Power
The Judicial Power
The Executive Power, However contrastingly these were vested within the Parliament of
India being supreme.

But unfortunately the Bill was never realized.
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Then in 1909 came the Morley Minto reforms, where Separate Electorate for Muslims was
announced with a clear intention to divide the Indians.
Lahore Session of 1929 gave the instant resolve of Purna Swaraj ( Complete Independence) in a
document which was revealed on 26th January 1930 setting up the Path to renounce the Colonial
Rule.
British not only took Freedom from Indians but also ruined India Economically, Politically,
Culturally and Spiritually.
How Britishers Ruined us:i)
ii)
iii)
iv)
v)
vi)

Disproportionate Taxing and Loot by the Britishers
Destroyed Village Handicraft Industries.
Manipulation of Currency and Exchange Ratio.
India’s Political talent was frustrated by giving them petty work of Clerks only
subordinated to British Authority.
Our very Education system was cleverly hacked and metamorphosed to chain us
than liberate us.
Hypnotise us to doubt our own Spirituality and Intellect.

In the Evolution of Present day Constitution are certain benchmarks like the Karachi Session of
1931, Poona Pact of 1932 and GOI act 1935.
Shriman Narayan Agrawal in 1946 In his Gandhian constitution gave wastage to non violence
and separation of powers.

It is in this document that the provision of Panchayati Raj find its source as the author writes
"But real democracy is impossible in a society that remains divided use plato's terminology, this
division was termed as the division between the "cities of rich" and the "cities of poor".

This document also highlighted the core ingredient of "villagism decentralization”. However
Nobel the Superman who rules over millions , must be thrown off.
Keeping in view quest and conquest of generation, who toiled for freedom, The Chairman of the
drafting committee, Dr. B.R Ambedkar brought about the Constitution of India that to this day
stands guard to this vibrant yet sometimes ignorant population gazes in the eye of all that
challenge democracy, fierce and bold resounding the Powerful words – We the People of India.

GENDER RIGHTS: REFLECTION, COMMITMENT and ACTION
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Various Constitutional Provisions to promote Gender Equality :- Article 14, 15, 16(2), 39(a),
39(c), Article 42.
Special Provisions to Women: Article 15(3)
Reservation of Seats for women in Panchayats and Municipalities: Article 243.
There are some conventions to which India is committed:- first one is Convention on
elimination of all forms of discrimination against women 1993, Mexico plan of action 1975,
The Nairobi forward looking strategies 1985, Beijing platform for action 1995 and 2020.
India also adopted UN women, peace and security agenda(WPS) and committed to adopt
WPS National Action Plan.
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India ratified the Following international instruments related to gender equality:








Universal Declaration of Human Rights, 1948
International Covenant on Civil and Political Rights, 1966
International Covenant on Economic, Social and Cultural Rights, 1966.
Beijing Principles of the Independence of Judiciary.
Convention on the political rights of Women, 1954.
Declaration on elimination of violence against women 1993
UN Women
Beijing Declaration and Platform for Action 1995, 2020 etc.

Some other Initiatives:- In January 2015 , GOI introduced Beti Bachao Beti Padhao, to create
awareness about the importance of female in the Society and save and empower them with
education.
SDG also aims at achieving the Gender Equality.
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